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Marbury v. Madison, 1803
In the Supreme Court’s decision in Marbury v. Madison, Chief Justice John 
Marshall cleverly steered his ruling between the competing demands of William 
Marbury and President Thomas Jefferson. Marshall focused his decision on 
the unconstitutionality of a section in Judiciary Act of 1789 that “allowed cases 
to be heard by the Supreme Court without moving through the lower courts.” 
That Act’s section clearly contradicted the Constitution. In short, John Marshall 
established the power of judicial review, that is the power to declare actions, 
regulations, or policies emanating from the executive and legislative branches as 
either constitutional or unconstitutional.

Interpreting the Constitution Since the meaning of both federal and state 
laws can be defined differently over time and are dependent on which judge is 
doing the interpretation, judicial review is a continuing process that cannot be 
separated from the law itself. A number of factors can influence judges’ opinions 
during the judicial review process, including changing societal values, public 
opinion, precedent, life-experiences, party affiliation, judicial ideology, and how 
the original words of the Constitution are evaluated.

A good example of the foregoing was the Supreme Court’s interpretation 
of the 2nd Amendment in the 2008 case of District of Columbia v. Heller in 
which the ban on handguns in Washington, D.C. was struck down by the Court 
in a 5–4 vote. Did the 1787 wording in the 2nd Amendment stating that “A well 
regulated Militia, being necessary to the security of a free State, the right of the 
people to keep and bear arms, shall not be infringed” signify that today’s citizens 
had a constitutional right to own a handgun?

Members of the Court disagreed on what the purpose of the Framers was 
in writing this amendment and even what the actual 27 words signified. For 
Justice Antonin Scalia, a judicial conservative, the 2nd Amendment signified that 
Americans had “an individual right to possess a firearm unconnected with 
service in a militia, and to use that arm for traditionally lawful purposes, such as 
self-defense with the home.” For Justice John Paul Stevens, a judicial liberal, the 
2nd Amendment “was adopted to protect the right of the people of each of 
the several states to maintain a well-regulated militia.” Stevens found no evidence 
“supporting the view that the Amendment was intended to curtail [limit] the 
power of Congress to regulate the civilian use or misuse of weapons.”

In short, Scalia was focusing on the phrase “right of the people to keep and 
bear arms,” where Stevens was stressing the “well-regulated militia” reference. 
To Stevens, the police, national guard, or armed forces were entitled to bear 
arms as a way of protecting the community or nation. This entitlement did not 
necessarily extend to individuals as a fundamental, absolute right under the 
Constitution. Finally, Justice Stephen Breyer, in his dissent, was not concerned 
so much with the 2nd Amendment’s original purpose, but rather the social 
consequences of urban, criminal gun-generated crimes. This case illustrates that 
there are multiple intellectual facets underlying judicial review.

Challenging Existing Laws The establishment of judicial review also 
strengthens democracy at its grassroots. Individuals or groups have the right to 
challenge existing laws, policies, or actions that they consider constitutionally 
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unjust through the courts. An example of this challenge occurred during 
legal arguments in the 2009 Supreme Court case of Safford Unified School 
District v. April Redding.

This case involved an October 8, 2003 drug search of eighth-grader Savana 
Redding at a Safford, Arizona public school. A student claimed that Savana 
had given her prescription-strength ibuprofren. Subsequently, Savana had her 
backpack searched by an assistant principal. She was then strip-searched for 
pills by the school nurse and another administrative assistant in the nurse’s 
office. No pills were found. Savana’s parents considered the search a violation in 
accordance with the 4th Amendment’s prohibition against “unreasonable searches 
and seizures.” Savana’s parents noted that their daughter was “an honor student 
who was never disciplined” and that the search was “emotionally traumatic and 
humiliating.” 

School authorities insisted that drug searches in schools were vital in stopping 
drug use among students and preserving their personal safety. Safford school 
officials had adopted a zero-tolerance policy regarding drugs and claimed that 
there was “probable cause” to search Ms. Redding. After a lower federal appeals 
court ruled that the Redding search was a violation of the 4th Amendment and 
that “school officials should be held financially responsible for harm to her,” the 
case was appealed to the Supreme Court.

Like thousands of other cases that have undergone judicial review, the 
Redding case was to be resolved by nine justices of varying ideologies, beliefs, 
and backgrounds. That resolution occurred on June 25, 2009, when the Supreme 
Court, in an 8–1 vote, ruled in favor of Savana Redding. The Court’s majority 
agreed that the strip-search by school officials violated Redding’s 4th Amendment 
rights. The ruling was somewhat of a surprise, in that it differed from the signals 
given by the Justices during the case’s hearing and departed “from a recent trend 
giving administrators wide latitude to search for drugs in schools.” 

The lone dissenter, Clarence Thomas, argued that the decision would 
allow judges in the future to second-guess school officials who were trying to 
maintain school security. In a separate 7–2 decision, the Court ruled that 
Safford school officials were shielded from any financial responsibility deriving 
from their actions.

Reflection Questions
1. What is your interpretation of the 2nd Amendment? Do individuals have 

an absolute, unlimited right to purchase and own firearms?
2. Do you agree or disagree with the Supreme Court’s ruling in the Redding 

case? Explain your reasons.
3. Why might the views held by the Supreme Court justices affect the judicial 

review process? Is this is a benefit or detriment?


